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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: Respondent determ ned a $6, 713 deficiency in
petitioners’ Federal incone tax for 2000. After concessions, we
are asked to deci de whether petitioners substantiated the anounts
of autonobil e expenses and entertai nment expenses they clainmed as
unr ei nbur sed busi ness expenses of Janes Barton (petitioner). W

hol d that they did not.
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Unl ess otherwi se indicated all section references are to the
I nternal Revenue Code in effect for the year at issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts, acconpanying exhibits, and stipulation
of settled issues are incorporated by this reference.

Petitioners resided in Houston, Texas, at the tine they filed the
petition.

Petitioner was enpl oyed by Arnko Industries, Inc. (Arnko), a
roof systemconsulting firm as a sales representative during
2000. Petitioner was responsible for consulting with clients,
predom nantly school districts, regarding their roofing needs and
assisting themin overseeing the planning and inplenentation of
roofing projects. This included identifying the condition of the
current roof, devel oping specifications for the project, neeting
with [ ocal construction contractors who bid on the project, and
attendi ng preconstruction neetings wth the school district and
the contractors. Once construction began, petitioner docunented
the progress and authorized paynents to the contractors. Wen
the project was conpleted, petitioner prepared a list of itens

that had to be renedi ed before the contractor would be paid and a
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warranty woul d be issued. A typical job lasted 3 nonths and
required petitioner to travel to the jobsite five tinmes or nore.

During 2000, petitioner’s clients were | ocated in Texas and
Loui siana. Arnko did not reinburse petitioner for expenses
related to his sales activities.

Petitioner clainmed $I5, 741! of autonpbile expenses? as
unr ei nbur sed enpl oyee busi ness expenses for 2000. He testified
that he daily naintained a m|eage | og by recording the odoneter
readi ng for each sales call on the day that he nade the sal es
call, then transferred this information into a spreadsheet on his
personal conputer because, as he testified, he wanted to have a
“nore efficient paperless office.” Petitioner maintained no
ot her paper records for the business use of his autonobile. The
m | eage | og contained entries that were inconsistent wwth and in
fact contradi cted other evidence before the Court.® For exanple,
there were nunerous entries on the sane day on both the flight
log and the mleage |og that showed tines and di stances travel ed

that could not have taken place on the sane day. Petitioner

IAIl dollar anopunts are rounded to the nearest doll ar.

2Petitioner clained 48,434 mles, at the standard m | eage
rate of 32.5 cents per mle, as business purpose mles on Form
2106, Enpl oyee Busi ness Expenses, for 2000. The standard m | eage
rate for 2000 is set forth in Rev. Proc. 99-38, 1999-2 C B. 525.

SPetitioner submitted a flight log to substantiate expenses
he clained involving his 1960 Cessna 182-C airplane. The parties
settled the Cessna airplane expense issue in the stipulation of
settled issues. Accordingly, we consider the flight log only as
it relates to petitioner’s autonobile expenses.
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testified that he reconstructed significant portions of the
m |l eage log 2 years after the fact in preparing for trial.

Petitioner also clained $2,422% of neals and entertai nment
expenses as unrei nbursed enpl oyee busi ness expenses for 2000.
Petitioner derived this nunber fromthe yearend sumary st atenment
he received froma credit card conpany that grouped restaurant
and entertai nnent expenses together (master credit card sunmary).
Petitioner admtted that he did not use this account exclusively
for business purposes. The master credit card summary showed
$2, 168 under the category “Restaurants” and $232 under the
category “Entertainnent”.® The master credit card sumary |isted
only the date, the nanme of the restaurant or other payee, and the
anmount of the item The master credit card summary did not |ist
t he nane of the business contact being entertained nor the
busi ness purpose for the expense. Petitioner created another
docunent 6 nonths before trial, which was approximately 3-1/2
years after the fact, on which he listed the name of the person
wi th whom he dined, his business relationship with the person,
the name of the restaurant, the business purpose, and the anobunt

for each neal (reconstructed entertainment list). The total

“This total anmount of neals and entertai nment expenses was
reduced by 50 percent. Sec. 274(n)(1)(A). Petitioner therefore
clai med $1, 211 for neals and entertai nnent expenses for 2000.

There is a $22 difference between the sum of these two
anounts and the total neals and entertai nnent expenses petitioner
claimed. W assune this difference was a conputational m stake.
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anount shown on petitioner’s reconstructed entertainnent |ist was
$763. Petitioner failed to explain the discrepancy between the
$763 shown on the reconstructed entertainnent |ist and the $2,422
he had clainmed. Nor could petitioner explain multiple

di screpanci es between the master credit card summary and his
reconstructed entertai nnent |ist.

Respondent di sal |l owed the cl ai ned expenses in a notice of
deficiency dated May 22, 2003, stating that petitioner had failed
to provide supporting information required to substantiate the
cl ai med expenses. Petitioners tinely filed a petition for a
redetermination with this Court.

OPI NI ON

This is a substantiation case in which we are asked to
deci de whet her petitioner may deduct autonobile expenses and
certain entertai nment expenses he incurred in 2000 as a sal es
representative. W explain the deductibility rules and then
apply these rules to the facts. W begin with who has the burden
of proof.

Burden of Proof

Cenerally, the determ nations of the Comm ssioner in a
deficiency notice are presuned correct, and the taxpayer has the
burden of proving the Conmm ssioner’s determnations to be in

error. Rule 142(a)(1); Welch v. Helvering, 290 U. S. 111, 115

(1933). The burden of proof may shift to the Comm ssioner in
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certain circunstances, however, if the taxpayer introduces
credi bl e evidence and establishes that he or she substanti ated
itenms, maintained required records, and fully cooperated with the
Comm ssi oner’s reasonabl e requests. Sec. 7491(a)(2)(A) and (B).*®
The burden does not shift to respondent under section 7491,
however, because we find that petitioner failed to provide
credi ble evidence, failed to substantiate the cl ai ned expenses,
and failed to maintain adequate records. The burden therefore
remains with petitioner.

Mor eover, deductions are a matter of |egislative grace, and
t he taxpayer bears the burden of proving that he or she is

entitled to any deduction clained. Rule 142(a); INDOPCO,  Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U S. 435, 440 (1934). A taxpayer is generally
permtted to deduct all ordinary and necessary expenses paid or
incurred in carrying on a trade or business. See sec. 162(a).
In contrast, no deduction is allowed for personal, living, or
fam|ly expenses. See sec. 262.

Subst anti ati on Requi r enent

A taxpayer nust substantiate amounts claimed as deducti ons

by mai ntaining the records necessary to establish that he or she

6Sec. 7491 is effective with respect to court proceedi ngs
arising in connection with exam nations by the Conm ssi oner
comencing after July 22, 1998, the date of enactnent of the
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3001(a), 112 Stat. 726.
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is entitled to the deductions. Sec. 6001; Hradesky v.

Commi ssioner, 65 T.C. 87 (1975), affd. per curiam 540 F.2d 821

(5th Gr. 1976); sec. 1.6001-1(a), (e), Inconme Tax Regs. |If a

t axpayer establishes that he or she paid or incurred a deductible
busi ness expense but does not establish the anmount of the
deduction, this Court nay approxi mate the anount of all owable
busi ness deductions, bearing heavily agai nst the taxpayer whose

i nexactitude is of his or her own nmaking. GCohan v. Conm ssioner,

39 F.2d 540, 543-544 (2d Cr. 1930). For the Cohan rule to
apply, however, a basis nust exist on which this Court can make

an approxi mation. Vanicek v. Comm ssioner, 85 T.C 731, 742-743

(1985). Wthout such a basis, any all owance woul d anmount to

ungui ded | argesse. WIllianms v. United States, 245 F.2d 559, 560

(5th Gir. 1957).

Strict Substantiation

Wth respect to certain business expenses specified in
section 274(d), nore stringent substantiation requirenments apply.
No deduction may be allowed for expenses incurred for travel
expenses, specifically including neals and entertai nnent, and
“listed property”,” unless the taxpayer substantiates certain
el ements. Passenger autonobiles are “listed property” under

section 280F(d)(4) (A (i).

Li sted property is defined in sec. 280F(d)(4).
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Under the strict substantiation requirements of section 274,
t he taxpayer nust substantiate the amount, tinme, and business
pur pose of the expenditures and nust provi de adequate records or
sufficient evidence to corroborate his or her own statenent.?
Adequat e records are defined as a diary, a log, or a simlar
record, and docunentary evidence that, in conbination, are
sufficient to establish each el enent of each expenditure or use.
Sec. 1.274-5T(c)(2)(i), Tenporary Incone Tax Regs., 50 Fed. Reg.
46017 (Nov. 6, 1985). To be adequate, a record nust generally be
witten and nust be prepared at or near the tine of the use or
expenditure. Sec. 1.274-5T(c)(2)(it)(A), Tenporary |Incone Tax
Regs., supra.

Mor eover, the expenses subject to the strict substantiation
rules, such as entertai nnent expenses and passenger autonobile
expenses, may not be estimated; i.e., section 274(d) overrides

the so-call ed Cohan doctrine. Sanford v. Conmni ssioner, 50 T.C

823, 827 (1968), affd. per curiam412 F.2d 201 (2d Gr. 1969);
sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985); sec. 1.280F-6T(b)(2), Tenporary Incone Tax Regs.,
49 Fed. Reg. 42713 (Cct. 24, 1984). For these expenses, only

strict substantiation will suffice.

8The t axpayer nust substantiate by adequate records or by
sufficient evidence corroborating the taxpayer’'s own statenent:
(1) The anpbunt of the expense; (2) the tinme and place of the
expense; (3) the business purpose of the expense; and (4) the
busi ness relationship to the taxpayer of the persons involved in
t he expense. Secs. 274(a), (d)(4); 280(F)(d)(4)(A (i) and (ii).
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Agai nst this background, we now anal yze whet her petitioner
satisfied the strict substantiation requirenents of section 274
to allow himto deduct autonobile expenses and neal s and
entertai nnent expenses. Petitioner clains that he kept adequate
records and receipts to substantiate his autonobil e expenses and
his neal s and entertai nment expenses. Respondent argues that
petitioner failed to satisfy the strict substantiation
requi renents because, anong other reasons, petitioner failed to
mai ntain witten records of each business trip and petitioner
failed to record the informati on contenporaneously with the
expenditures. W agree with respondent.

Aut onobi | e Expenses

Petitioner clained $I5,741 of autonobil e expenses or 48,434
mles as business-related mles. To substantiate the clained
aut onobi | e expenses, petitioner testified that he read the car’s
odonet er each day and recorded the business mleage. Petitioner
then entered this information onto the m| eage spreadsheet that
was i ntroduced into evidence. The m | eage spreadsheet listed the
trips petitioner took, the nunber of mles for each, and the
clients he visited on those dates. Petitioner introduced no
witten docunentation to corroborate these entries. |nstead,
petitioner testified that he discarded all notes, records, or

ot her docunentation in his quest to have a paperless office.
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We do not accept this m | eage spreadsheet as reliable
evi dence for several reasons. First, we are skeptical of the
nunber of mles, alnost 50,000 in 1 year, that petitioner asserts
were solely business related. This car m|eage, we note, is in
addition to mles petitioner flew on his private airplane. W
al so find nunmerous inconsistencies between the spreadsheet and
ot her evidence before the Court. For exanple, petitioner
apparently drove to a |ocation on the sane day he clainmed to have
flown there, and he clai med extensive mleage on days that he was
involved in flight training for his private airplane. Moreover,
petitioner testified that he substantially reconstructed the
m | eage spreadsheet during respondent’s exam nation, which
occurred over 2 years after the year in issue. Wen petitioner
coul d not explain certain discrepancies respondent raised,
petitioner responded that he could not renenber because the trips
had occurred so long ago. Also, petitioner’s testinony
supporting these expenses is vague and unclear. |In petitioner’s
guest to have a paperless office, petitioner produced no
corroborating evidence other than his own self-serving testinony,
which we are not required to accept, and which we do not, in

fact, find to be credible. See N edringhaus v. Conm ssi oner, 99

T.C 202, 219 (1992). Accordingly, we do not give any weight to

this m | eage spreadsheet.
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In lieu of using the standard m | eage rate, we can |look to
t he actual autonobile expenses petitioner incurred in 2000. W
have sim | ar concerns about the reliability of evidence in the
record to prove petitioner’s “actual” autonobile expenses.
First, the master credit card summary showed $2, 603 for “Auto
Services.” W note that petitioner testified that this account
was used for both business and personal expenses. W further
note that petitioner submtted no evidence to show which of these
aut onobi | e fuel expenses were for business rather than personal
use. The master credit card summary included a charge for car
fuel on February 26, 2000, when petitioner admtted that he and
his famly were on vacation in San Francisco, California. In
addition, the Court | earned that the “Auto Services” anount on
the master credit card summary included airplane fuel that
petitioner clainmed and was all owed as an airpl ane expense.

In respondent’ s opening brief, respondent conceded that
petitioner would be entitled to $1,884 of autonobile expenses
rat her than the $15, 741 clainmed. Although we did not find at
trial that petitioner satisfied the strict substantiation
requi renents regardi ng the autonobil e expenses, we shall not
di sturb respondent’s concession. Accordingly, petitioner is

entitled to an autonobil e expense deduction of $1,884 for 2000.
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Meal s and Entertai nnent Expenses

We turn now to petitioner’s claimfor neals and
entertai nnent expenses. Petitioner clainmed $2,422 of nmeals and
entertai nment expenses on the basis of the master credit card
sumary, which reflected $2,168 under the category “Restaurants”
and $232 under the category “Entertai nment.”

While the master credit card summary shows the name of the
restaurant (or payee), and the date and the anmount spent, the
master credit card summary does not show the busi ness purpose of
the activity or the nanme of the person entertained. In
attenpting to substantiate the business purpose and the nane of
the person entertained, petitioner prepared the reconstructed
entertainment |ist 3-1/2 years after the fact. Petitioner was
unable to testify as to whom he entertained in sone instances.

We have the sanme concerns regarding the neals and
entertai nment expenses that we had wth the autonobil e expenses.
The account was used for both personal and busi ness purposes.
There was no breakdown on the master credit card statenent
bet ween busi ness and personal charges. The credit card conpany
sinply lunmped all charges to restaurants under the “Restaurants”
category. In addition, petitioner failed to explain which of the
expenses cl ai nred were for business, not personal, purposes, and
petitioner failed to heed the Court’s advice to concede the

personal charges. Several charges appeared for various sk
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resorts and what appear to be uniquely personal charges. In
addition, petitioner could not explain the discrepancy between
the $763 shown on the reconstructed entertainnent |ist and the
$2, 422 he had clainmed. Nor could petitioner explain multiple
di screpanci es between the master credit card summary and his
reconstructed entertainnment list. Moreover, petitioner failed to
produce receipts or any other corroborating evidence to conply
wth the strict substantiation requirenents of section 274(d).
Accordingly, we sustain respondent’s disallow ng the neals and
ent ertai nment expenses.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.




